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RD I nstruction 1951-C
PART 1951 - SERVI Gl NG AND COLLECTI ONS
Subpart C - Ofset of Federal Paynments to USDA Agency Borrowers
§ 1951.101 Ceneral. (Revised 10-20-00, SPECI AL PN.)

Federal debt collection statutes provide for the use of adm nistrative
salary, and Internal Revenue Service (IRS) offsets by governnent agencies,
i ncluding the Farm Servi ce Agency (FSA), Rural Housing Service (RHS), Rura
Uilities Service (RUS) for its water and waste prograns, and Rural Busi ness-
Cooperative Service (RBS), herein referred to collectively as United States
Department of Agriculture (USDA) Agency, to collect delinquent debts. Any
nmoney that is or may become payable fromthe United States to a individual or
entity indebted to a USDA Agency or other individual or entity indebted to a
USDA Agency may be subject to offset for the collection of a debt owed to a
USDA Agency. In addition, noney may be collected fromthe debtor's retirement
paynments for delinquent amounts owed to the USDA Agency if the debtor is an
enpl oyee or retiree of a Federal agency, the U S. Postal Service, the Postal
Rat e Conmi ssion, or a nenber of the U S. Armed Forces or the Reserve. Anpunts
collected will be processed as regul ar paynents and credited to the borrower's
account. USDA Agencies will process requests by other Federal agencies for
of fset in accordance with § 1951.102 of this subpart. This subpart does not
apply to RHS direct single famly housing loans. Nothing in this subpart
affects the agency’s conmon |law right of set off.

§ 1951.102 Standards and procedures for adm nistrative offset .
(Revi sed 10-20-00, SPECI AL PN.)

(a) Ceneral. Collections of delinquent debts through administrative
offset will be taken in accordance with 7 CFR part 3, subpart B and
§ 1951. 106.

(b) Definitions. 1In this subpart:

(1) *“Agency” neans Farm Servi ce Agency, Rural Housing Service,
Rural Wilities Service, and Rural Business-Cooperative Service, or
any successor agency.

(2) “Contracting officer” is any person who, by appointnment in
accordance with applicable regulations, has the authority to enter
into and adm ni ster contracts and make determ nati ons and findi ngs
with respect thereto. The termalso includes the authorized
representative of the contracting officer, acting within the limts
of the representative’s authority.

DI STRI BUTI ON:  WBDC Account Servicing
Servicing and Col | ecti ons
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RD I nstruction 1951-C
§ 1951.102(b) (Con.)

(3) “County Conmittee” neans the |ocal conmttee elected by farmers
in the county, as authorized by the Soil Conservation and Donestic
Al l otment Act and the Departnent of Agriculture Reorganization Act
of 1994, to adm nister FSA prograns approved for the county as
appropri ate.

(4) “Creditor agency” neans a Federal agency to whom a debtor owes
a nonetary debt. It need not be the same agency that effects the
of f set.

(5) “Debt managenent officer” means an agency enpl oyee responsible
for collection by adm nistrative offset of debts owed the United
St at es.

(6) “Delinquent” nmeans a paynment, which has not been paid within 30
cal endar days after the due date.

(7) "Entity” nmeans a corporation, joint stock company, association
general partnership, limted partnership, limted liability conpany,
irrevocabl e trust, revocable trust, estate, charitabl e organization
or other simlar organization participating in the farm ng
oper at i on.

(8) “FP" means Farm Prograns.
(9) “FLP” neans Farm Loan Prograns.
(10) “FSA’ neans Farm Service Agency.

(11) *“National Appeals Division” means the organi zation within the
Department of Agriculture that conducts appeal s of adverse decisions
for program participants under the purview of 7 CFR part 11.

(12) “Ofsetting agency” nmeans an agency that withholds fromits
paynment to a debtor an anount owed by the debtor to a creditor
agency, and transfers the funds to the creditor agency for
application to the debt.

(13) *"Propriety" neans the offset is feasible. It includes
offsetting a debtor’s payments due any entity in which the debtor
participates either directly or indirectly equal to the debtor’s
interest in the entity. To be feasible the debt nmust exist and be
60 days delinquent or past due for 90 days as stated in

§ 1951.104(a)(1) of this subpart, or the borrower nust be in default
of other obligations to the Agency, which can be cured by the
paynment of noney.

2
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RD I nstruction 1951-C

§ 1951. 102(b) (Con.)

(c)

(11- 26- 86)

(14) “Reviewing officer” neans an agency enpl oyee responsible for
conducting a hearing or docunentary review on the exi stence of debt
and the propriety of admnistrative offset in accordance with 7 CFR
3.29. FSA District Directors or other State Executive Director

desi gnees are designated to conduct the hearings or reviews.

(15) *“TOP" neans Departnent of Treasury O fset Program established
pursuant to 31 U S.C. 83716(c)(6).

(16) “USDA’ neans United States Departnent of Agriculture.

Coll ection by administrative offset.

(1) \Whenever feasible, each agency of the Department of Agriculture
must use, or request any other Federal agency to use, administrative
offset in accordance with 31 U . S.C. 3716 and any CGovernnment w de
regul ations requiring admnistrative offset to collect debts due the
United States. The debt need not be reduced to judgment or be

undi sput ed.

(2) The feasibility of collecting a debt by administrative offset
wi Il be determ ned on a case-by-case basis considering anong ot her
factors the foll ow ng:

(i) Legal inpedinents to admnistrative offset, such as
contract provisions, or degree of certainty as to the factua
basis (other than the debt anount) of the Governnent’s claim

(ii) Practicality, considering such questions as costs in timne
and noney of administrative offset relative to the size of the
debt ;

(iii) Wiether offset would substantially interfere with or
def eat the purposes of a program authori zi ng paynments agai nst
whi ch offset is contenpl ated, as where paynent is an advance
for future performance by the debtor of a service the

Gover nment desires; and

(iv) Wether the agency has substantiated the existence of the
debt and that it is 90 days past due. Because 8 331D(d) of the
Consol i dated Farm and Rural Devel opnent Act requires that |oan

servicing notices nmust be sent before any collection is taken,

notices under 8§ 1951.907 of subpart S of this part nust be sent
before the notice of intent to offset.

3
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RD I nstruction 1951-C
§ 1951.102(c) (Con.)

(d)

(3) The offset will be effected 31 cal endar days after the debtor
receives RD Form Letter 1951-C 1, or when a stay of offset expires,
unl ess the agency determ nes under 8 1951. 103(b) of this subpart
that i mediate action is necessary, and has sent RD Form Letter
1951-C-2 to the debtor. If the debtor owes nore than one debt,
amount s recovered through administrative offset may be applied to
themin any order determ ned by the creditor agency if the loan is
delinquent and is not barred by the 10 year statute of limtation

In the case of debt to the FSA, the priority of the delinquent FSA
debts to be paid by administrative offset will be in accordance with
FSA Handbook 58-FI. The Federal Cains Collection Act specifies a 10
year statute of limtations for administrative offsets unless facts
material to collecting the claimwere not known and coul d not
reasonably been known. The statute of limtations begins running 10
years fromwhen FLP s right to collect the claimfirst accrued.

(4) These procedures will be used to collect any debt subject to 31
U S.C. 3716, including contract debts, but not including
intracontractual clains or intracontractual disputes. A contracting
of ficer administering a clai munder the Contract D sputes Act (CDA),
41 U. S.C. 601-613 nmust promptly refer the claimto the agency debt
managenent officer for consideration of adm nistrative offset apart
from CDA proceedi ngs.

(5) An agency debt managenent officer will determ ne the prima
faci e existence of the debt, the feasibility of adm nistrative

of fset as a means of collection and what nonies, if any, are payable
or may becone payable to the debtor. No agency enpl oyee may act as
debt nmanagenent officer for the consideration of collection by

adm nistrative offset in a matter for which the enpl oyee was a
contracting officer

(6) An agency reviewing officer will afford debtors review of the
i ssue of adm nistrative offset under these rules. No agency

enpl oyee may act as a reviewing officer for the consideration of
collection by admnistrative offset in a matter for which the

enpl oyee was a contracting officer or a debt managenment officer

Coordinating adm nistrative offset with other Federal agencies.

(1) A CGovernnent list or other notice, nam ng debtors and their
creditor agencies, which is provided to USDA will constitute a
request for adm nistrative offset.

4
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RD I nstruction 1951-C
§ 1951.102(d) (Con.)

(2) Any agency which requests another agency to effect

adm nistrative offset nust certify that the debtor owes the debt
(i ncludi ng the amount and basis of the debt and the due date of
the paynent) and that all of the applicable requirements of 31
U S.C. 3716 have been net.

(3) An agency which is requested by another agency to effect

adm ni strative offset nmust not do so without obtaining a witten
certification that the debtor owes the creditor agency a debt

(i ncludi ng the anmount and basis of the debt and the due date

of the paynment) and that all of the applicable requirenents of 31
U S.C. 3716 have been net. An offsetting USDA agency may rely on
the information contained in a requesting creditor’s agency
certification.

(4) Only a creditor agency nmay agree to an installnent repaynent
system or conprom se, suspension or termnation of the collection
process.

(5) A USDA agency which is requested by anot her agency to effect
adm ni strative offset may decline for good cause. Good cause

i ncludes direct or indirect disruption of the offsetting agency’s
essential programoperations that mght result fromthe offset. The
refusal and the reasons nust be provided to the creditor agency in
writing.

§ 1951.103 Standards for USDA Agency-initiated adm nistrative offset .
(Revi sed 08-01-97, SPECI AL PN.)

NOTE: FOR BORRONERS THAT ARE 90 DAYS PAST DUE, SEND NOTI CES PER

§ 1951.104(a)(1) OF TH S SUBPART AFTER THE APPROPRI ATE NOTI CES ARE SENT UNDER
FmHA | NSTRUCTI ON 1951-S. (THE RD Instructi on 1951-C NOTI CES AND FnHA
Instruction 1951-S NOTI CES MUST BE SEPARATE MAI LI NGS.) (Added 10-20-00
SPECI AL PN.)

(a) Notice requirenments before offset .

(1) Before an agency effects admnistrative offset, the creditor
agency nust provide the debtor with witten notice of a m ni mum of
30 cal endar days that unpaid debt anounts will be collected by

adm ni strative offset against any noney that the United States is
going to pay to the debtor, unless the creditor agency determ nes

i medi ate action is necessary under paragraph (b) of this section or

5
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RD I nstruction 1951-C
§ 1951.103(a) (1) (Con.)

the debtor enters into a repaynment agreenent or requests review
(Revi sed 10-20-00, SPECI AL PN.)

(2) A RD FormLetter 1951-C-1 nmust be served on the debtor first by
certified mail. |If the letter is returned, then the servicing

of ficial should use either personal delivery or first class mail

RD Form Letter 1951-C-1 will state: (Revised 10-20-00, SPECI AL PN.)

(i) The anmount of the debt, the date it was incurred, the name
and address of the offsetting agency, and the program under
whi ch the debt was incurred.

(ii) The rate of interest accrued fromthe date of mmiling or
other delivery of the initial demand letter and the anount of
any other penalties or administrative costs added to the
princi pal debt.

(iii) The creditor agency’s intention to collect the debt by
adm ni strative offset agai nst any funds that m ght becone
avail able, until the principal debt and all accumul ated

i nterest and other charges are paid in full

(iv) The date on which administrative offset will be effected,
unl ess the Agency determ nes inmedi ate action i s necessary
under paragraph (b) of this section or the debtor enters into a
repaynment agreenent or requests a review.

(v) That the debtor has a right to inspect and copy USDA
records related to the debt. The Agency will pay copying costs
for one copy.

(vi) That the borrower may enter into a witten agreenent to
repay the debt, which nmust be approved by the Agency.

(vii) That the debtor has a right to obtain review by an
Agency reviewi ng officer of the Agency' s determ nation that the
debt exists and the propriety of adm nistrative offset.

(viii) That a repaynment agreenent or request for review of the
exi stence of the debt, the status of the delinquency, the
amount of the debt or delinquency, may be sought only fromthe
creditor agency and not the offsetting agency. (Revised

10- 20- 00, SPECI AL PN.)

6
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§ 1951.103(a)(2) (Con.)

(b)

(11- 16- 86)

(ix) Tinme limtations and other procedures or conditions
i nposed by the Agency.

(x) The address to which the debtor should send al
correspondence relating to the of fset.

(3) Any demand for payment will include RD Form Letter 1951-C- 1
even if the schedul ed payments on the debt are current but the
borrower is in default of other obligations to the Agency, which can
be cured by the paynment of noney. Some exanples are: a delinquent

| ease paynent, conversion, prior lien foreclosure, security
abandonnment, delinquent real estate taxes and court ordered actions.
(Revi sed 10-20-00, SPECI AL PN.)

Exceptions to notice requirenments.

(1) When the procedural requirenments of paragraph (a) of this
section have been nmet by the creditor agency or under sone ot her
statutory or regulatory authority, an agency need not duplicate the
notice before effecting adm nistrative offset.

(2) A USDA agency may effect adm nistrative offset, by notifying
the debtor with RD Form Letter 1951-C 2, against a paynent to be
made to a debtor before conpletion of the procedures in paragraph
(a) of this section when the Agency finds, that: (Revised 10-20-00,
SPECI AL PN.)

(i) Failure to take the offset would substantially prejudice
the Governnent’s ability to collect the debt, such as where
possi bl e i nsol vency of the debtor m ght encourage conpetition
among creditors for funds, or where expiration of a statute of
[imtations is inmmnent; and

(ii) The time before the payment is to be nmade does not
reasonably permit the conpletion of these procedures.

(3) The finding required by paragraphs (b)(2)(i) and (ii) of this
section must be furnished (by the Agency) to the debtor in witing
as soon as reasonably possible after the offset is effected. A
narrative justification outlining why the failure to effect an
enmergency offset would be financially detrinmental to the governnment
must be inserted in paragraph 2 of FormLetter 1951-C 2. Sone
exanpl es of financial detriment are: |oans are seriously
undersecured, |loans are seriously delinquent with little attenpt to
make paynents, the statute of limtations is immnent, the borrower
has a history of unauthorized disposition of security, and borrower
has a history of paying unsecured accounts or junior lien holders

6A
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RD I nstruction 1951-C
§ 1951.103(b)(3) (Con.)

(c)

(d)

first and failure to collect the paynments would result in additiona
financial |osses to the Governnment. Pronptly after administrative
offset is effected under this section, the creditor agency nust give
the debtor the notice required by paragraph (a) of this section
(Revi sed 10-20-00, SPECI AL PN.)

I nspection of USDA records related to the debt .

(1) A debtor who intends to inspect or copy Agency or Departnental
records with respect to the claimaction nmust notify the agency in
witing wthin 20 cal endar days of the date RD Form Letter 1951-C- 1
was delivered to the debtor. In response, the Agency nmust notify
the debtor of the location, time, and any other conditions,
consistent with applicable Freedomof Information Act requirenents
for inspecting and copying. The Agency will pay copying costs for
one copy. |If a debtor requests to inspect or copy Agency records
after the 20 day tinme frame, access will be provided in accordance
with RD Instruction 2018-F, however no stay of administrative offset
wi Il occur. (Revised 10-20-00, SPECI AL PN.)

(2) Unless otherw se arranged by mutual witten agreenent between

t he debtor and the Agency when an agency receives a debtor’s request
for inspection of Agency records, the offset is stayed for no | onger
than 10 cal endar days beyond the date set by the creditor agency for
the record inspection.

Witten agreenents to repay debt as an alternative to

adm ni strative offset.

(1) Any debtor who wishes to reach a witten agreenent to repay the
debt as an alternative to admi nistrative offset nust submt a
witten proposal for repaynent of the debt, which nmust be received
by the creditor agency within 20 cal endar days of the date the
notice was delivered to the debtor. In response, the creditor agency
must notify the debtor in witing whether the proposed agreenent is
acceptable. In exercising its discretion, the creditor agency nust
bal ance the Governnent’s interest in collecting the debt against
fairness to the debtor. (Revised 10-20-00, SPECI AL PN.)

(2) When an agency receives a debtor’s proposal for a repaynent
agreenent, the offset is stayed until the debtor is notified as to
whet her the proposed agreenment is acceptable. If a Governnent
paynment will be nmade before the end of the fiscal year and the
review is not yet conpleted, the offset will be taken after 30 days,
even when a review is requested. The anount of the debt and interest
will be withheld frompaynent to the debtor, but not applied against
the debt until the stay expires. |If withheld funds are later

6B
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RD I nstruction 1951-C
§ 1951.103(d)(2) (Con.)

determ ned not to be subject to offset, they will pronptly be paid
to the debtor. Admnistrative offsets will be taken against
del i nquent debtors requesting reviews which are pending fina

determ nation by the Review Oficer, wthout new grants of appea
rights. However, a review and appeal will also include the adequacy
of any proposed witten repaynent agreement. (Revised 10-20-00,
SPECI AL PN.)

(e) Reviews. Reviews will be conducted by the Reviewing Oficer
designated by the State Executive Director. Reviews will be face to face
heari ngs or docunentary reviews. The debtor can select either type of
review Reviews will be limted to: the existence of the debt, the
status of the delinquency, the amount of the debt or delinquency, and
the propriety of the offset. (Revised 10-20-00, SPECI AL PN.)

(1) A debtor who receives a RD Form Letter 1951-C-1 may request a
hearing or docunentary review of the Agency’s determ nation that the
debt exists and the propriety of administrative offset. Any
debt or

who wi shes to do this nmust submit a witten explanation of why the
debt or di sagrees and seeks review. The request must be received by
the creditor agency within 20 cal endar days of the date the notice
was delivered to the debtor

(2) In response, the creditor agency nmust notify the debtor in
witing whether the review will be by docunentary review or by
hearing. |If the debtor requests a hearing and the creditor agency
deci des to conduct a docunentary review, the agency must notify the
debtor of the reason why a hearing will not be granted. The Agency
nmust al so advise the debtor of the procedures to be used in

revi ewi ng the docunentary record or of the date, |ocation and
procedures to be used if reviewis by a hearing.

(3) Unless otherw se arranged by mutual witten agreenent between

t he debtor and the Agency, any documentary review or hearing will be
conducted not |ess than 10 cal endar days and no nore than 45

cal endar days after receipt of the request for review.

(4) Unless otherw se arranged by mutual witten agreenent between
the debtor and the Agency, a docunentary review or hearing will be
based on Agency records plus other rel evant docunentary evi dence
whi ch may be subnmitted by the debtor within 10 cal endar days after
the request for reviewis received.

6C
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RD I nstruction 1951-C
§ 1951.103(e) (Con.)

(5)

(6)
W

Hearings will be conducted as:

(i) Informal as possible, and will be conducted by a revi ew ng
officer in a fair and expeditious manner. The review ng officer
will not use the formal rules of evidence with regard to the
adm ssibility of evidence or the use of evidence once admtted.
However, clearly irrelevant material should not be considered,
whet her or not any party objects. Any party to the hearing may
of fer exhibits, such as copies of financial records, telephone
menor anda, or agreenents, provided the opposing party is
notified at |east 5 days before the hearing.

(ii) Debtors may represent thenselves or may be represented at
their own expense by an attorney or other person

(iii) The substance of all significant matters di scussed nust
be recorded during the hearing. No official record or
transcript of the hearing need be created, but if a debtor
requests that a transcript be nade, it will be at the debtor’s
expense.

After the hearing or docunentary review the review ng officer

(i) Wthin no nore than 30 cal endar days after the hearing or
t he docunmentary review, issue a witten decision to the debtor
and the Agency, including the supporting rationale for the

deci sion. The deadline for issuance of the decision may be
extended by the reviewing officer for good cause for no nore
than 30 cal endar days, and beyond the additional 30 cal endar
days only with the consent of the debtor. The decision need not
be Iengthy or formal in style, but nust address the substantive
i ssues. The decision shoul d address any significant procedura
matter which was in dispute before or during the hearing or
docunentary revi ew.

(ii) dve the borrower appeal rights to the National Appeals
Division, if there is not an appeal to the National Appeals
Division the FSA reviewing officer’s decision is final. Prior
to any appeal hearing to the National Appeals D vision the
reviewi ng officer’s decision constitutes final informal Agency
decision as to the follow ng issues:

(A) Al issues of fact relating to the basis of the debt
(including the existence of the debt and the propriety of
adm nistrative offset), in cases where the debtor
previ ously had not been offered due process; and

6D
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RD I nstruction 1951-C
§ 1951.103 (e)(6)(ii) (Con.)

(B) The existence of the debt and the propriety of the
adm ni strative offset, in cases where the debtor

previ ously had been afforded due process as to issues of
fact relating to the basis of the debt.

(iii) Pronptly distribute copies of the decision to the
Assi stant Secretary for Adm nistration, USDA, the debtor and
the debtor’s representative.

(f) Appeals. Appeals will be conducted by the National Appeals

Di vi sion (NAD) under the regul ations published at 7 CFR part 11. Wen a
borrower appeals the Agency’s administrative offset to NAD, their right
to request a review by the Agency will be deemed wai ved.

(Added 10-20-00, SPECI AL PN

(g) Additional stay of offset. Ofset will only be stayed when a debtor
requests a review and will not be stayed when a debtor appeals to NAD.
VWhen administrative offset is stayed, the creditor agency wll

i medi ately notify an offsetting agency to w thhold the paynment pendi ng
termnation of the stay. If a paynent nust be nade before the end of the
fiscal year and the reviewis not yet conpleted, the offset will be
taken after 30 days, even when a review is requested. The anount of the
debt and interest will be withheld frompaynment to the debtor, but not
appl i ed against the debt until the stay expires. If withheld funds are

| ater determ ned not to be subject to offset they will be pronptly paid
to the debtor. Wen a debtor cannot, for a good reason, neet the tine
[imts set out in this section, the Agency can in its discretion, extend
the time. (Renunbered and Revi sed 10-20-00, SPECI AL PN.)

§ 1951.104 Procedures for admnistrative offset of FSA program paynents to
col |l ect past due Farm Loan Prograns (FLP) debts. (Revised 08-01-97,
SPECI AL PN.)

(a) State office responsibility. Any FSA Farm Prograns paynents or
commodi ty | oans due to a producer, except those listed in paragraph (c)
of this section, will be offset for the collection of a delinquent debt
owed to the Agency. The FSA Executive State Director will ensure that
no FSA payments includi ng Conservation Reserve Program (CRP)(except for
the initial payment for planting expenses), Production Flexibility
Contract (PFC), Loan Deficiency Program (LDP), Market Loan Paynents
(MLP), Environnmental Quality Incentives Program (EQ P), Livestock
Indemity (LIP), Stewardship Incentive Program (SIP), Energency
Conservati on Program (ECP) paynments, any other disbursenments, and
conmmodity | oans are nade to a producer that is also a past due FLP
borrower, unless the requirements of this section are net. Action to
of fset FSA paynents to collect delinquent debts will be as foll ows:
(Revi sed 10-20-00, SPECI AL PN.)
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(1) The responsible Agency official will notify all borrowers that
are 90 days past due (60 days delinquent) on their FLP |oans, by
sending RD Form Letter 1951-C-1 and that if the account remains in
default, any Federal payment to them including those fromthe
Agency, will be offset and applied on their debt. Also entities in
whi ch the delinquent borrower participates either directly or
indirectly will be notified in accordance with 8§ 1951. 106(e) of this
subpart. The notice to the borrower will be sent by certified mail
return recei pt requested, independent of any other Agency notice

In those i nstances where the applicable notice is sent by certified
mail, and the certified mail is not accepted by the borrower, the
servicing official will imrediately send the docunents fromthe
certified mail package to the borrower’s | ast known address by
first-class mail. The 30 day response tinme will commence 3 cal endar
days following the date of first-class mailing. The SED will ensure
that the Agency enpl oyees responsible for servicing Farm Loan
Program | oans notify all County O fices where the delinquent
borrower receives federal paynments that these paynments are to be
offset. District Directors will ensure that the offset notification
list is updated nmonthly, that the lists are being provided to al
county offices and that delinquent borrowers’ paynments are being

of f set.

(2) The borrower may avoi d adm nistrative offset by:
(i) Paying the account current; or

(ii) Presenting an acceptable, conmpleted Form FSA 431-2, “Farm
and Home Plan,” or other witten repaynent agreenent that
docunents the ability to bring the account current.

(3) |If the offsetting Agency is required to issue the paynent on a
date that is less than 31 cal endar days fromthe date RD Form Letter
1951-C-1 is delivered, the FSA | oan servicing official wll
determne if the paynent should be offset in accordance with

§ 1951.103(b)(2) of this subpart before expiration of the notice
period. If the paynent date is discretionary, payment will be

del ayed until all review procedures are conpleted or until the 30
cal endar day period has passed whichever is later. The local |oan
servicing official will request concurrence fromthe State Executive
Director to offset any paynent or disbursenent before the 30

cal endar day notification period has |apsed.

(4) After conpliance with this section and the conclusion of any
applicable reviews, the local |oan servicing official will notify
the State office of those borrowers in their area who are subject to
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§ 1951.104(a)(4) (Con.)

(b)

credi

of fset, including individually liable nenbers of entities and
entities which nmeet the requirenments of 8 1951. 106 of this subpart.
See § 1951.106(e) for procedures for notifying nonborrower entities.

(5) As long as the borrower’s account remains in default, a
subsequent notice is not required to continue offsetting paynents or
di sbur senents.

(6) Amounts that are delinquent will be collected and applied to

t he debtor accounts as regul ar paynents. Refunds of anounts offset,
plus interest, will be made within 45 days if the Agency determ nes
that an anmount shoul d not have been of fset or that the debtor has
prevailed in an adm nistrative appeal. The 90 day Treasury bil

rate will be used to calculate interest payable to the debtor

(7) \When the necessary procedure has been conpleted, admnistrative
offset will be taken regardl ess of the status of any request for
servicing under the provisions of subpart S of part 1951 of this
chapter, provided the appropriate notices under § 1951.907 of
subpart S of this part have been sent.

Credit reporting. |If an inquiry about an FSA, FLP borrower’s
t status is received, information will be disclosed in the

foll ow ng manner:

(c)

(1) Conplete information on a person’s or entity' s responsibility
for a debt owed the Agency will be disclosed to consuner or
conmercial credit reporting agenci es.

(2) Conplete information on a person’s or entity' s responsibility
for a debt owed the Agency nmay be disclosed to any party if prior to
t he di scl osure the borrower has provided the Agency with valid
witten permssion to disclose the information. The requested

i nformati on may be provided verbally. Docunentation of the

i nformati on provided and the signed authorization will be placed in
the borrower’s case file.

Exceptions. The follow ng debts, debtors, paynents, paynment types

or fund sources, are not subject to adm nistrative offset.

(11- 26- 86)

(1) The initial paynent for planting expenses under the
Conservati on Reserve Program (CRP).

(2) Loan funds from FLP | oans or other Federal |oan prograns.
6G
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(3) Catastrophic Ri sk Protection Insurance (CAT) indemity
paymnent s.

(4) Debts owed by any State or |ocal governnents.

(5) Paynents nmade under the Social Security Act except as provided
by the National Ofice. (Revised 10-20-00, SPECI AL PN.)

(d) Cancellation of adm nistrative offset. The |ocal Agency servicing
official will take the necessary actions to pronptly cance

adm nistrative offset by witten notification to the State office if,
for any reason, the Agency is no longer entitled to adm nistrative

of f set.

§ 1951.105 Reporting administrative offsets. (Revised 10-20-00, SPECI AL PN.)

The |l ocal servicing official will record all debtors and debt amounts
referred for, or collected through, admnistrative offset on Form FSA 1951- 16,
Detail Report of Administrative Ofset. The unpaid interest and principa
amounts referred for offset should be reported only one time. Form FSA 1951-
16 will be filed in operational file B

§ 1951.106 O fsets of paynments to entities related to debtors.
(Added 10-20-00, SPECI AL PN.)

(a) Ceneral. Collections of delinquent debts through adm nistrative
offset will be in accordance with 7 CFR part 3, subpart B, and
par agraphs (b) and (c) of this section.

(b) Ofsetting entities. Collections of delinquent debts through
adm nistrative offset may be taken against a debtor’s pro rata share of
paynments due any entity in which the debtor participates when

(1) It is determined that FSA, FLP has a legally enforceable right
under state |law or Federal |aw, including programregulations at 7
CFR 792.7(1) and 1403.7(qg), to pursue the entity paynent;

(2) A debtor has created a shell corporation before receiving a

| oan, or after receiving a | oan, established an entity, or has
reorgani zed, transferred ownership of, or otherw se changed in sone
manner the debtor’s operation or the operation of a related entity
for the purpose of avoiding paynent of the FSA, FLP debt or

ot herwi se circumventing Agency regul ati ons;

(3) Assets used in the entity’'s operation include assets pl edged as
security to the Agency that have been transferred to the entity

wi t hout paynment to the Agency of the value of the security or Agency
consent to transfer of the assets;
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(4) A corporation to which a paynent is due is the alter ego of a
debtor; or

(5) A debtor participates in, either directly or indirectly, in the
entity as determ ned by FSA

(c) Qher renmedies. Nothing in this section shall be deemed to limt
renmedi es otherw se available to the Agency under other applicable |aw.

(d) Factual and |l egal determinations. The credit official will consult
the Regional Ofice of the General Counsel (O3C) to determ ne whether
FSA has a legally enforceable right under state or Federal |aw,

i ncl udi ng conmon | aw to pursue paynment fromthe entity. The running
case record will document the basis of FSA's right to pursue the entity
paynment. The follow ng guidelines will be used to explain the situation
to the Regional OGC

(1) When was the entity formed? [Note: If it appears that the
entity was forned in order to avoid the collection of the

i ndividual’s FSA debts, then this may be an indication that the
entity may be the alter ego of the debtor. This determ nation is
however not the controlling factor because pre-existing entities may
be utilized as alter egos. The formation of an entity to avoid an
offset is unacceptable and the debtor’'s pro rata share of any
paynments due the entity will be offset.

(2) After the entity is formed or after the entity has taken over

the farm ng operation, has the farm ng operation really changed? In
other words, is the entity just a new front for the individual’s on-
going farm ng operation? Conpare the information on the FSA payment

limtation forns. |Is the borrower still performng the |abor or
managenent of the farm ng operation as before when there was no
entity?

(3) Does the borrower own all or a major portion of the stock of
the entity?

(4) |Is the borrower an officer, director, or general nanager of the
entity?

(5) Do the borrower and entity have the same business offices?

(6) Didthe borrower provide for or arrange for the financing of
the entity?
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(7) |Is the borrower or entity adequately capitalized to run the
farm ng operation?

(8) \Where does the entity’ s capital cone fron?

(9) What are the entity's assets? Does it have a bank account,
financial reserves, farm equipnent, |and or |eased |and or other
assets needed to operate a farn®

(10) D d the stockholders or partners in the entity actually make
capital investnents in the entity in exchange for the stock, or
ownership interest, which they received? 1Is the ownership in the
same proportion as the capital investnents nade?

(11) Does the borrower keep his property and busi ness separate from
that of the entity? Are the offices separate? Are there separate
bank accounts? How are the entity funds, if any, used? Are they
used to pay the expenses of the borrower? How does the borrower use
the funds? Does the borrower pay the expenses of the entity? |If

so, are these loans formally docunmented with notes and security
instruments? Does the entity repay the loans with interest at the
current narket rate?

(12) Does the borrower and the entity observe corporate
formalities, such as keep separate books and records, hold

shar ehol der and board neetings, and have a corporate resol ution
aut hori zing the corporate representative to borrow noney and

ot herwi se conduct the business of the entity?

(13) Didthe entity pay the state franchi se taxes for corporations?
Did the entity file a separate corporate or partnership incone tax
return? Did the entity pay salaries or other conpensation to its
officers? Didthe entity ever declare a dividend? Does the
borrower make all of the corporate decisions?
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(e) Notifying entities. Al debtors subject to offset will be
separately notified in accordance with 8 1951.104(a) of this subpart.
Notice should al so be given to a non-debtor who is subject to a pro rata
offset for a debt in accordance with this section where practicable to
do so. Wen the local office determines that it is not practicable to
notify the nonborrower entity, it must obtain the witten concurrence of
the state office. This notice should be given at the sane tine the
debtor is notified. The notice should contain no specific debtor
informati on other than sufficient information to identify the debtor
(usually the nanme is sufficient) and the anount of the debtor’s
deficiency. See RD Form Letter 1951-C-1 or 1951-C-2 for the optiona

| anguage to insert. Appeal rights to the National Appeals Division wll
be provided so the entity has an opportunity to chall enge the extent of
the debtor’s interest in the non-debtor entity. NOTE: NOTI CE SHALL BE
MAI LED TO ANY PERSON WHO | S AUTHORI ZED BY STATE LAW TO RECEI VE SERVI CE
ON BEHALF OF THE ENTITY. FOR | NSTANCE, | N MOST STATES NOTI CE PROVI DED
THE REGQ STERED AGENT |'S SUFFI Cl ENT NOTI CE FOR A CORPORATI ON. EACH STATE
SHOULD REQUEST ASSI STANCE FROM THEI R RESPECTI VE REG ONAL ATTORNEY TO
DETERM NE WHAT NOTI CE | S SUFFI Cl ENT FOR THE ENTI TY | NVOLVED.

§§ 1951.107 - 1951.110 [Reserved]

§ 1951.111 Salary offset.

Salary offset may be used to collect debts arising fromdelinquent USDA
Agency | oans and other debts which arise through such activities as theft,
enbezzl enent, fraud, salary overpaynents, under w thhol ding of anmounts payabl e
for life and health insurance, and any anount owed by former enpl oyees from
| oss of federal funds through negligence and other matters. Salary offset nmay
al so be used by other Federal agencies to collect delinquent debts owed to
t hem by enpl oyees of the USDA Agency, excluding county conm ttee nenbers.

Adm nistrative offset, rather than salary offset, will be used to coll ect
nmoney from federal enployee retirement benefits. Salary offset will not be
initiated until after other servicing options available to the borrower have
been utilized. |In addition, for Farm Loan Prograns | oans, salary offset wll
not be instituted if the federal salary has been considered on the Farm and
Hone Plan, and it was determi ned the funds were to be used for another purpose
ot her than paynent on the USDA Agency |oan. Wen salary offset is used,
paynment for the debt will be deducted fromthe enpl oyee's pay and sent
directly to the creditor agency. Not nore than 15 percent of the enployee's
di sposabl e pay can be offset per pay period, unless the enpl oyee agrees to a
| arger anount. The debt does not have to be reduced to judgnent or be

undi sput ed, and the paynent does not have to be covered by a security
instrument. This section describes the procedures which nust be foll owed

bef ore the USDA Agency can ask a Federal agency to offset any anount agai nst
an enpl oyee's salary. (Revised 10-20-00, SPECI AL PN.)
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§ 1951.111

(a)

(Con.)

Authorities. The following authorities are granted to USDA Agency

enpl oyees in order that they may initiate and inplenment salary offset:

(b)

(1) Certifying Oficials are authorized to certify to the debtor's
enpl oyi ng agency that the debt exists, the anount of the delinquency
or debt, that the procedures in the United States Departnent of
Agriculture's (USDA' s) regul ations regarding salary offsets have
been foll owed, that the actions required by the Debt Collection Act
have been taken; and to request that salary offset be initiated by
the debtor's enpl oyi ng agency. This authority may not be

redel egat ed.

(2) Certifying Oficials are authorized to advise the Finance
Ofice to establish enpl oyee defal cati on accounts and non-cash
credits to borrower accounts in cases involving other debts, such as
those arising fromtheft, fraud, enbezzlement, |oss of funds through
negl i gence, and simlar actions involving Agency enpl oyees.

(3) The Finance Ofice is authorized to establish defal cation
accounts and non-cash credits to borrower accounts upon receipt of
requests fromthe Certifying Oficials.

Definitions.

(1) Certifying Oficials - State Directors; State Executive
Directors; the Assistant Adm nistrator, Finance Ofice; Financial
Managenent Director, Financial Mnagenent Division; and the Deputy
Adm ni strator for Managenent, National Ofice. (Revised 10-20-00,
SPECI AL PN.)

(2) Debt or debts - Atermthat refers to one or both of the
fol | ow ng:
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(i) Delinquent debts - A past due ambunt owed to the United
States from sources which include, but are not limted to,

i nsured or guaranteed | oans, fees, |eases, rents, royalties,
services, sales of real or personal property, overpaynents,
penal ties, danmages, interest, fines and forfeitures (except
those arising under the Uniform Code of Mlitary Justice).

(ii) Oher debts - An anpbunt owed to the United States by an
enpl oyee for pecuniary | osses where the enpl oyee has been

determned to be liable due to the enpl oyee's negligent,
wi || ful, unauthorized or illegal acts, including but not

imted to:
(A) Theft, msuse, or |loss of CGovernment funds;
(B) False clains for services and travel

(© Illegal, unauthorized obligation and expenditures of
Cover nment appropriations;

(D) Using or authorizing the use of CGovernment owned or
| eased equi pnent, facilities supplies, and services for
ot her than official or approved purposes;

(E) Lost, stolen, damaged, or destroyed CGovernment

property;
(F) FErroneous entries on accounting record or reports;
and,

(G Deliberate failure to provide physical security and
control procedures for accountable officers, if such
failure is determned to be the proximate cause for a | oss
of Governnent funds.

(3) Defalcation account - An account established in the Finance
Ofice for other debts owed the Federal governnment in the anmount
m ssing due to the action of an enpl oyee or fornmer enpl oyee

n

(Renunbered 11-2-88, PN 97)

(4) Disposable pay - Pay due an enpl oyee that remains after

requi red deductions for Federal, State and | ocal incone taxes;
Soci al Security taxes, including Medicare taxes; Federal retirenent
progranms; premuns for |life and health insurance benefits, and such
ot her deductions required by law to be w thheld. (Renunbered 11-2-
88, PN 97)
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(5) Hearing Oficer - An Adm nistrative Law Judge of the USDA or
anot her individual not under the control of the USDA, designated by
the Certifying Oficial to review the determination of the alleged
debt. (Revised and renunbered 11-2-88, PN 97)

(6) Non-cash credit - The accounting action taken by the Fi nance
f

Ofice to credit and make a borrower's account whol e for funds paid
by the borrower but mssing due to an enpl oyee's or former
enpl oyee's actions. (Renunbered 11-2-88, PN 97)

(7) Salary offset - The collection of a debt due to the United
States by deducting a portion of the disposable pay of a Federa
enpl oyee wi t hout the enpl oyee's consent. (Revised and renunbered
11-2-88, PN 97)

(c) Feasibility of salary offset. The first step the Certifying
Oficial nmust take to use this offset procedure is to decide, on a case
by case basis, whether offset is feasible. |If an offset is feasible,
the directions in the foll ow ng paragraphs of this section will be used
to collect by salary offset. |If the official making this determ nation
decides that salary offset is not feasible, the reasons supporting this
decision will be documented in the borrower's running case record in the
case of delinquent debts, or the "For Oficial Use Only" file in cases
of other debts. Odinarily, and where possible, debts should be
collected in one |unp-sum but payments nmay be nade in installnents.
Install ment deducti ons can be nade over a period not greater than the
antici pated period of enploynment. However, the anmount deducted for a
period will not exceed 15 percent of the disposable pay from which the
deduction is made. |If possible, the installnent paynent will be
sufficient in size and frequency to liquidate the debt in approximately
3 years. Based on the Conptroller General's decisions, other debts by
enpl oyees cannot be forgiven. |If the enployee retires or resigns, or if
enpl oyment ends before collection of the debt is conpleted, final salary
paynment, |unpsum|eave, etc. may be offset to the extent necessary to
liquidate the debt. Salary offset is feasible if:

(1) The cost to the Governnment of collecting salary offset does not
exceed the amount of the debt. County Conmttee nmenbers are exenpt
fromsal ary of fset because the amount collected by salary offset
woul d be so small as to be inpractical

(2) There are not any legal restrictions to the debt, such as the
debt or bei ng under the jurisdiction of a bankruptcy court, or the
statute of limtations having expired. The Debt Collection Act of
1982 pernmits offset of clains that have not been outstanding for
nmore than 10 years. (Revised 11-2-88, PN 97)
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(d) Notice to debtor.

(1) After the Certifying Oficial determ nes that collection by
salary offset is feasible, FnHA Quide Letter 1951-C 4 shoul d be sent
wi thin 15 cal endar days after that determination. This Quide Letter
will notify the debtor of intended salary offset at |east 30 days
before the salary offset begins. FmHA CGuide Letter 1951-C-4 will be
personally delivered to the debtor or sent certified mail, Return
Recei pt Requested, with a copy sent by regular mail on the sanme day.
If the certified mail receipt is returned, the date the debtor
received the letter will be established and the tine limts set out
in FrHA CQuide Letter 1951-CG-4 will run fromthat date. |If delivery
by certified mail is not acconplished, FrHA will assune that the
debtor received the letter by regular mail on the day the certified
mai | was refused or was unable to be delivered. (Revised 6-28-89,
PN 111)

(2) The Debt Collection Act of 1982 requires that the hearing
officer issue a witten decision not |later than 60 days after the
filing of the petition requesting the hearing; thus, the evidence
upon which the decision to notify the debtor is based, to the extent
possi bl e, should be sufficient for FnHA to proceed at a hearing,
shoul d the debtor request a hearing under paragraph (f) of this
section.

(e) Notice requirenment before salary offset. Salary offset will not be
made unl ess the enployee receives 30 cal endar days witten notice. This
Notice of Intent (FrHA Guide Letter 1951-C4) will be addressed to the
debtor or the debtor's representative. The Notice of Intent nust be
nodified if it is addressed to the debtor's representative. 1In either
case, the Notice of Intent will state: (Revised 6-28-89, PN 111)

(1) It has been determ ned that the debt is owed, the anount of the
del i nquency or debt, and the facts giving rise to the debt;

(2) The cost to the Governnment of collecting salary offset does not
exceed the amount of the debt; (Added 11-2-88, PN 97)

(3) There are not any legal restrictions that woul d bar collecting
the debt; (Added 11-2-88, PN 97)

(4) The debt will be collected by nmeans of deduction of not nore
than 15 percent fromthe enpl oyee's current di sposable pay until the

debt and all accunulated interest are paid in full; (Renunbered 11-
2-88, PN 97)
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(5) The anmount, frequency, approximate begi nning date, and duration
of the intended deductions; (Renunmbered 11-2-88, PN 97)

(6) An explanation of the requirements concerning interest,
penal ties and adm nistrative costs, unless such paynents are waived;
(Renunbered 11-2-88, PN 97)

(7) The enployee's right to inspect and request a copy of records
relating to the debt; (Renunbered 11-2-88, PN 97)

(8) The enployee's right to voluntarily enter into a witten
agreenent for a repayment schedule with the agency different from
that proposed by FnHA, if the ternms of the repaynent proposed by the
enpl oyee are agreeable with the agency; (Renunmbered 11-2-88, PN 97)

(9) That the enployee has a right to a hearing conducted by an

Adm ni strative Law Judge of USDA or a hearing official not under the
control of the Secretary of Agriculture, concerning the agency's
determ nati on of the existence or amount of the debt and the

per cent age of disposable pay to be deducted each pay period, if a
petition for a hearing is filed by the enployee as prescribed by
FmHA; (Revi sed and renunbered 11-2-88, PN 97)

(10) The tinmely filing of a petition for hearing will stay the
col l ection proceedi ngs; (Renunbered 11-2-88, PN 97)

(11) That a final decision will be issued at the earliest practica
date, but not later than 60 cal endar days after the filing of
petition requesting the hearing; (Renunbered 11-2-88, PN 97)

(12) That any knowi ngly false or frivolous statements may subject
the enpl oyee to disciplinary procedures, or penalties, under the
applicable statutory authority; (Renunbered 11-2-88, PN 97)

(13) Any other rights and renedi es avail able to the enpl oyee under
statutes or regul ati ons governing the programfor which the
collection is being nade; (Renunbered 11-2-88, PN 97)

(14) That anmounts paid on or deducted for the debt which are |ater
wai ved or found not owed to the United States will be pronptly
refunded to the enpl oyee unless there are provisions to the
contrary; (Renunmbered 11-2-88, PN 97)

(15) The method and tinme period for requesting a hearing; and
(Renunbered 11-2-88, PN 97)

10
(Revi sion 2)



8§1951. 111(e) (Con.) RD Instruction 1951-C

(f)

(16) The nanme and address of an official of USDA to whom
conmuni cations should be directed. (Renunbered 11-2-88, PN 97)

Debtor's request for records, offer to repay, request for a hearing

or request for information concerning debt settlenent .

(1) |If a debtor responds to FnHA Guide Letter 1951-C-4 by asking to
review and copy FnHA's records relating to the debt, the Certifying
Oficial will pronptly respond by sending a letter which tells the
debtor the location of the debtor's FnHA files and that the files
may be revi ewed and copied within the next 30 days. Copying costs
(see RD Instruction 2018-F) will be set out in the letter, as well
as the hours the files will be available each day. |If a debtor asks
to have FmHA copy the records, a copy will be nade within 30 days of
the request. (Revised 6-28-89, PN 111)

(2) If a debtor responds to FnHA Guide Letter 1951-C-4 by offering
to repay the debt, the offer may be accepted by the Certifying
Oficial, if it would be in the best interest of the Governnent. RD
Form Letter 1951-8 will be used if a repaynent offer for an FnHA
loan or grant is accepted. Upon receipt of an offer to repay, the
Certifying Oficial will delay institution of a hearing proceedi ng
until a decision is made on the repaynment offer. Wthin 60 days
after the initial offer to repay was made, the Certifying Oficia
nmust deci de whether to accept or reject the offer. This decision
wi Il be docunented in the running case record or the "For Oficia
Use Only" file, as appropriate, and the debtor will be sent a letter
whi ch sets out the decision to accept or reject the offer to repay.
If the offer is rejected, it should be based upon a realistic budget
or Farm and Hone Pl an and according to the servicing regul ations for
the type of loan(s) involved. (Revised 6-28-89, PN 111)

(3) If a debtor responds to FnHA Guide Letter 1951-C-4 by asking
for a hearing on FnHA' s determ nation that a debt exists and/or is
due, or on the percentage of net pay to be deducted each pay peri od,
the Certifying Oficial will notify the debtor in accordance with
paragraph (g)(3) of this section and request the debtor's case file
or the "For Oficial Use Only" file. (Revised 6-28-89, PN 111)

(4) |If a debtor is willing to have nore than 15 percent of the

di sposabl e pay sent to FrHA, a letter prepared and signed by the
debtor clearly stating this nmust be placed in the debtor's case file
or the "For Oficial Use Only" file.
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(9)

(5) |If a debtor who is an FnHA borrower requests debt settlenment,
the account rmust be in collection-only status or be an inactive
account for which there is no security. The Certifying Oficia
must informthe borrower of howto apply for debt settlenment. Any
application will be considered i ndependently of the salary offset.
A salary offset should not be del ayed because the borrower applied
for debt settlenent.

(6) The tinme limts set in FnHA Quide Letter 1951-C-4 and in
paragraphs (1), (2), and (3) of this section run concurrently. In
other words, if a debtor asks to reviewthe FnHA file and offers to
repay the debt, the debtor cannot take 30 days to ask to reviewthe
file and then take another 30 days to offer to repay. The request
toreviewthe file and the offer to repay nust both be made within
30 days of the date the debtor receives the notification letter
(Revi sed 6-28-89, PN 111)

(7) If an enployee is included in a bargaining unit which has a
negoti ated gri evance procedure that does not specifically exclude
sal ary offset proceedi ngs, the enpl oyee nust grieve the matter in
accordance with the negotiated procedure. Enployees who are not
covered by a negotiated procedure nust utilize the salary offset
proceedi ngs as outlined in FHA Guide Letter 1951-C 4. The enpl oyee
must be informed, in witing, which procedure to follow and, as
appropriate, reference should be made to the appropriate sections of
t he negoti ated agreement. (Revised 6-28-89, PN 111)

Hear i ngs.

(1) A hearing officer must be a USDA Admi nistrative Law Judge or a
person who is not a USDA enployee. In order to ensure that a
hearing officer will be available pronptly when needed, Certifying
Oficials need to make appropriate arrangenments with officials of
near by federal agencies for the use of each other's enpl oyees as
hearing officers.

(2) Not later than 30 days fromthe date the debtor receives the
Notice of Intent, (FmHA CQuide Letter 1951-C-4), the enpl oyee nust
file with the Certifying Oficial issuing the notice, a witten
petition establishing his/her desire for a hearing on the existence
and anount of the debt or the proposed offset schedule. The

enpl oyee's petition nust fully identify and explain all the

i nformati on and evi dence that supports his/her position. In
addition, the petition nust bear the enployee's original signature
and be dated upon receipt by the Certifying Oficial
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(3) Certifying Oficials are responsible for determning if the
enpl oyee's petition for a hearing has been submtted in a tinely
fashion. Petitions received fromenpl oyees after the 30-day tinme
l[imtation expires will be accepted only if the enpl oyee can show

t he del ay was because of circunstances beyond hi s/ her control or
because of failure to receive notice of the tinme limtation
Certifying Oficials are required to provide witten notification to
t he enpl oyee of the acceptance or non-acceptance of the enployee's
petitions for hearing.

(4) For those petitions accepted, FnHA will arrange for a hearing
officer and notify the enpl oyee of the tine and place of the
hearing. The hearing | ocation should be convenient to all parties

i nvol ved. The enployee will also be notified that the acceptance of
the petition for hearing will stay the commencenent of collection
proceedi ngs. Any paynents collected in error due to untinely or

del ayed filing beyond the enpl oyee's control will be refunded unl ess
there are applicable contractual or statutory provisions to the
contrary.

(5) The hearing will be based on witten subm ssions and
docunent ati on provi ded by the debtor and FnHA unl ess

(i) A statute authorizes or requires consideration of waiving
the debt, the debtor requests waiver of the debt, and the
wai ver determ nation turns on an issue of credibility or truth.

(ii) The debtor requests reconsideration of the debt and the
hearing officer deternmines that the question of the

i ndebt edness cannot be resolved by a review of the docunentary
evi dence; for exanple, when the validity of the debt turns on
an issue of credibility or truth.

(iii) The hearing officer determnes that an oral hearing is
appropri ate.

(6) Oral hearings may be conducted by conference call at the
request of the debtor or at the discretion of the hearing officer
The hearing officer's determnation that the offset hearing is on
the witten record is final and is not subject to review

(7) The hearing officer will issue a witten decision not |ater
than 60 days after the filing of the petition requesting the
hearing, unless the enpl oyee requests and the Certifying Oficial
grants a delay in the proceedings. The witten decision will state
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(h)

the facts supporting the nature and origin of the debt, the hearing
officer's analysis, findings and conclusions as to the anmount and
validity of the debt, and repaynent schedule. Both the enpl oyee and
FHA will be provided with a copy of the hearing officer's witten
deci sion on the debt.

Processi ng del i nquent debts.

(1) Form AD-343, "Payroll Action Request,"” and RD Form Letter 1951-
6 will be prepared and submtted by the Certifying Oficial to the
National O fice, Financial and Managenment Analysis Staff (FMAS), for
coordination and forwarding to the debtor's enpl oyi ng agency if:
(Revi sed 6-28-89, PN 111)

[ The borrower does not respond to FnHA Qui de Letter 1951-C
h

(i)
4 within 30 days. (Revised 6-28-89, PN 111)

(ii) The borrower responds to FnHA CGui de Letter 1951-C- 4
wi thin 30 days and (Revi sed 6-28-89, PN 111)

(A) has had an opportunity to reviewthe file, if
request ed,

(B) has received a hearing, if requested, and

(© a decision has been nmade by the hearing officer to
uphol d the of fset.

(2) A copy of Form AD- 343 and RD Form Letter 1951-6 will be sent to
the Finance Ofice, St. Louis, MO 63103, Attn: Account Settlenent
Unit.

(3) |If the debtor is an FnHA enpl oyee, Form Ad-343 will be sent to
the National Ofice, FMAS, and a copy to the Finance Ofice, St.
Louis, MO 63103, Attn: Account Settlenment Unit. This formcan be
signed for the Certifying Oficial by an enploynent officer, an
Adm nistrative Oficer, or a personnel nanagenent specialist, or
signed by the Certifying Oficial. (Revised 6-28-89, PN 111)

(4) |If the debtor has agreed to have nore or |ess than 15 percent
of the disposable pay sent to FnHA, a copy of the debtor's letter
(RD Form Letter 1951-8) authorizing this nmust be attached to Form
AD- 343.

5) Field offices will be notified of paynents received fromsalary
ff

(
of fset by receipt of a transaction record fromthe Finance Ofice.
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(i)

(i)

Deducti on percent age.

(1) Cenerally, installnent deductions will be made over a period
not greater than the anticipated period of enployment. |f possible,
the install ment paynent will be sufficient in size and frequency to
liquidate the debt in approximtely 3 years. The size and frequency
of installment deductions will bear a reasonable relation to the
size of the debt and the enployee's ability to pay. Certifying
Oficials are responsible for determning the size and frequency of
t he deductions. However, the anount deducted for any period wll

not exceed 15 percent of the disposabl e pay fromwhich the deduction
i s made, unless the enployee has agreed in witing to the deduction
of a greater anobunt. Installnent paynents of |ess than $25 per pay
period or $50 a nonth will be accepted only in the nost unusua

ci rcunst ances.

(2) Deductions will be nade only from basic pay, incentive pay,
retired pay, retainer pay, or, in the case of an enpl oyee not
entitled to basic pay, other authorized pay. |If there is nore than
one sal ary offset, the nmaxi mum deduction for all salary offsets
agai nst an enpl oyee's di sposable pay is 15 percent unless the

enpl oyee has agreed in witing to a greater amount. (Revised 11-2-
88, PN 97)

Agency/ NFC responsi bility for other debts.

(1) FrmHA will inform NFC about other indebtedness by transmtting
to NFC an AD-343. NFC will process the docunents through the
Payrol | / Personnel System cal cul ate the net anpunt of the adjustment
and generate a salary offset notice. This notice will be sent to
the enpl oyee's enploying office along with a duplicate copy for the
FMHA's records. FnHA is responsible for conpleting the necessary

i nformati on and forwardi ng the enpl oyee's notice to the enpl oyee

(2) Oher indebtedness falls into two categories:

(i) An agency-initiated i ndebtedness (i.e. personal tel ephone
calls, property danmages, etc.).

(ii) An NFGinitiated i ndebtedness (i.e. duplicate salary
paynments, etc.). NFC will send the salary offset notice to the
enpl oyi ng of fice.
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(k) Establishing enpl oyees-or former enpl oyees defal cati on accounts and
non-cash credits to borrower accounts. In cases where a borrower nade a
paynment on an FnHA account(s) and, due to theft, enbezzlenent, fraud
negl i gence, or sone other action on the part of an FnHA enpl oyee or

enpl oyees, the paynment is not transmitted to the Finance Ofice for
application to the borrower's account(s), certain accounting actions

must be taken by the Finance Ofice to establish non-cash credits to the
borrower's account and an enpl oyee defal cati on account.

(1) The Certifying Oficial will advise the Assistant

Adm nistrator, Finance Ofice by nenorandumto establish a
def al cation account. The nenorandum nust state the follow ng
i nformati on:

(i) Enmpl oyee's name (or fornmer),

(ii) Social Security Nunber,

(iii) Present or |ast known address,
(iv) Date of Paynent, and

(v) Amount of the defal cation account.

(2) If a non-cash credit to a borrower's account(s) is required
the letter to the Finance Ofice will include

(i) Borrower's name and case nunber,

(ii) Fund Code and Loan Code,

(iii) Date and anmount of m ssing paynent,

(iv) Copy of receipt issued for the m ssing paynent, and

(v) Nane of enpl oyee who | ast had custody of the m ssing
f unds.

(3) To assist and assure proper accounting for defal cation accounts
and non-cash credits, the request should be nade at the sane tine.
Shoul d requests be nmade separately, be sure to identify
appropriately.
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(1)

(m

(4) The Certifying Oficial shall furnish a copy of the nenmorandum
and supporting docunmentation for paragraphs (k)(l) and (2) of this
section to the Deputy Administrator for Managenent for distribution
to the Financial and Managenent Analysis Staff and Enpl oyee

Rel ati ons Branch, Personnel Division. (Revised 11-2-88, PN 97)

Application of paynents, refunds and overpaynents.

(1) |If a debtor is delinquent or indebted on nore than one FrmHA

| oan or debt, anmpunts collected by offset will be applied as

speci fied on Form AD- 343, based on the advantage to agency or
debtor. The check date will be used as the date of credit in
appl yi ng paynments to the borrower's accounts. (Revised 11-2-88, PN
97)

(2) If a court or agency orders FmHA to refund the anmount obt ai ned
by salary offset, a refund will be requested pronptly by the
Certifying Oficial in accordance with the order by sending RD Form
Letter 1951-5 to the Finance Ofice. Processing RD Form Letter
1951-5 in the Finance Ofice will cause a refund to be sent to the
debt or through the county office or other appropriate FnmHA office.
The debtor is not entitled to any paynent of interest on the

ref unded anount.

(3) |If a debtor does not request a hearing within the required tine
and it is later determ ned that the delay was due to circunstances
beyond the debtor's control, any amount collected before the hearing
decision is made will be refunded pronptly by the Certifying
Oficial in accordance wi th paragraph (1)(2) above. (Revised 11-2-
88, PN 97)

(4) |If FnHA receives noney through an offset but the debtor is not
del i nquent or indebted at the tine or the amount received is in
excess of the delinquency or indebtedness, the entire amount or the
amount in excess of the delinquency or indebtedness will be refunded
promptly to the debtor by the Certifying Oficial in accordance with
par agraphs (1) and (2) above.

Cancel l ation of offset. |If a debtor's nane has been submtted to

anot her agency for offset and the debtor's account is brought current or
otherwi se satisfied, the Certifying Oficial will conplete Form AD 343
and send it to the National Ofice, FMAS. FMAS will notify the paying
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agency with Form AD-343 that the debtor is no | onger delinquent or

i ndebted and to cancel the offset. A copy of the cancellation docunent
will be sent to the debtor and the Finance Ofice, Attn: Account
Settlement Unit. (Revised 6-28-89, PN 111)

(n) Intra-departnental transfer. Wen an FnrHA enpl oyee who is indebted
to one agency in USDA transfers to another agency wi thin USDA, a copy of
t he repaynment schedul e should be forwarded by the agency personne

office to the new enpl oyi ng agency. The NFC will continue to make
deductions until full recovery is effected.

(o) Liquidation fromfinal checks. Upon the determ nation that an
enpl oyee owing a debt to FnHA is to retire, resign, or enploynent

ot herwi se ends, the Certifying Oficial should forward a telegramw th
the appropriate enpl oyee identification and anmount of the debt to the
NFC. The tel egram shoul d request that the debt be collected fromfina
sal ary/lunmp sum | eave or other funds due the enployee, and, if
necessary, to put a hold on the retirement funds. The tel egram

i nformati on should be confirmed by conpl etion of Form AD- 343.
Collection fromretirement funds will be in accordance with Departnenta
Adm nistrative Ofset procedures (7 CFR, Part 3, Subpart B, Section
3.32). (Revised 11-2-88, PN 97)

(p) GCoordination with other agencies.

(1) If FHA is the creditor agency but not the paying agency, the
Certifying Oficial will submt Form AD-343 to the National Ofice,
FMAS, to begin salary offset against an indebted enpl oyee. The
request will include a certification as to the determ nati on of

i ndebt edness, and that FnHA has conplied with applicable regul ations
and instructions for submtting the funds to the Finance Ofice.
(See RD Form Letter 1951-6.) (Revised 6-28-89, PN 111)

(2) \When an enpl oyee of FmHA owes a debt to another Federal agency,
sal ary offset may be used only when the Federal agency certifies
that the person owes the debt and that the Federal agency has
conplied with its regulations. The request nust include the
creditor agency's certification as to the indebtedness, including
the amount, and that the enpl oyee has been given the due process
entitlenments guaranteed by the Debt Collection Act of 1982. Wen a
request for offset is received, FnHA will notify the enpl oyee and
NFC and arrange for offset. (See RD Form Letter 1951-7).
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(g) Deductions by the National Finance Center (NFC) . The NFC will
automatical ly deduct the full amount of the delinquency or indebtedness
if less than 15 percent of di sposable pay or 15 percent of disposable
pay if the delinquency or indebtedness exceeds 15 percent, unless the
creditor agency advi ses otherwi se. Deductions will begin the second pay
period after the 30-day notification period has expired unl ess FSA/ RD

i ssues the notice. If FSA/RD issues the notice, the NFC will begin
deductions on the first pay period after receipt of the Form AD 343.

(r) Interest, penalties and administrative costs. Interest and

adm nistrative costs will normally be assessed on outstandi ng cl ai ns
being collected by salary offset. However, penalties should not be
charged routinely on debts being collected in installnents by salary
offset, since it is not to be construed as a failure to pay within a
given tine period. Additional interest, penalties, and adm nistrative
costs will not be assessed on delinquent |oans until FSA/ RD publishes
regul ations pernmitting such charges.

(s) Adjustnent in rate of repaynent.

(1) When an enpl oyee who is indebted receives a reduction in basic
pay that woul d cause the current deductions to exceed 15 percent of
di sposabl e pay, and the enpl oyee has not consented in witing to a
greater anmount, FSA/RD nust take action to reduce the amount of the
deductions to 15 percent of the new amount of disposable pay. Upon
an increase in basic pay which results in the current deductions to
be I ess than the specified percentage, FSA/RD may increase the
amount of the deductions accordingly. 1In either case, when a change
is made the enployee will be notified in witing.

(2) \When an enpl oyee has an existing reduced repaynent schedul e
because of financial hardship, the creditor agency may arrange for a
new repaynent schedul e.

§ 1951.112 - 1951. 120 [ Reserved]

§ 1951.121 Treasury Ofset Program (TOP) .

Treasury can offset an entities and individuals’ Federal paynments to
apply to legally enforceabl e delinquent debts owed to the Federal government
as authorized by the Debt Collection Act. Internal Revenue Service tax
refunds are included in TOP. Borrowers referred to TOP for offset will be
notified as required by § 1951.124 of this subpart. (Revised 10-20-00,
SPECI AL PN.)
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§ 1951.122 Kansas Gty Finance Ofice/Saint Louis (KCFQ STL) screening.
(Revi sed 10-20-00, SPECI AL PN.)

KCFQ STL will programmatically screen all borrower |oans for potentia
TOP eligibility, based on DCl A and USDA regul ati ons. Agency servicing offices
will further screen these | oan accounts based on criteria and dates outlined
in applicable notices.

§ 1951.123 Initial servicing office screening. (Revised 10-20-00, SPEC AL
PN.)

Loans determ ned by computer screening to be potentially eligible for
referral to TOP for offset will be displayed on the TOP online screens for the
appropriate FSA state and | ocal servicing office to review or delete. |If the
servicing office is aware of any | oan which should be renoved fromthe screens
for any of the reasons contained in 8§ 1951.122, the servicing office wll
delete the loan in accordance with instructions outlined in the applicable
notice. Borrowers who are deleted by the servicing office prior to the
screeni ng deadl i ne established by the applicable notice will not receive a 60-
Day Due Process (RD Form Letter 1951-C-6) Letter. No further action is
necessary concerning borrowers renoved in this initial phase.

§ 1951.124 Notice to borrowers. (Revised 10-20-00, SPECI AL PN.)

The RD Form Letter 1951-C- 6, generated programmatically by KCFQ STL wil |l
be mailed to borrowers not deleted in the initial screening. These letters
must be mailed in time to ensure that borrowers will have 60 days fromthe
date of receipt to provide evidence in witing to the servicing official that
their debt should not be offset.

§ 1951.125 Processing borrower's requests not to exercise TOP of fset .
(Revi sed 10-20-00, SPECI AL PN.)

If a borrower responds to the letter within 60 days fromthe date of
receipt, the servicing official will review the borrower's reasons for
believing that the debt is not eligible for offset. Once a determ nation on
whet her the borrower’s |loans are eligible for offset is made, the servicing
official will either delete the |loan on the online TOP screens, using the
applicable codes outlined in the notices, or take no action. The Fi nance
Ofice will refer loans which were not deleted to TOP.
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§ 1951.126 Final servicing office screening. (Revised 10-20-00, SPECI AL PN.)

Servicing offices will be instructed through an adm ni strative offset
notice to nonitor |loans via the online TOP screens for borrowers who have
received a RD Form Letter 1951-C-6 due process letter. |If the servicing
of fi ce becones aware that a | oan should be renmoved for any reason contained in
the notice, the servicing office will delete the |oan using the applicable
code outlined in the notice.

§ 1951.127 Referral to TOP. (Revised 10-20-00, SPECI AL PN.)

Al loans not deleted on the TOP online screens and through conputer
screening in the second screening process will be sent to TOP for
adm ni strative offset. A list of loans referred to TOP will be sent to each
appropriate servicing office after referral. |If any events listed in the
notice occur after the referral to TOP, the servicing office should
i Mmedi ately fax a neno stating the borrower’s nane, case nunber, |oan nunber,
and the reason the borrower is no longer eligible for offset to: KCFQ STL at
314-539-6266 or mail the menmo to the Farm Service Agency, P.QO Box 200003, St
Loui s, MO 63120-0003, ATTN. Program Reporting Branch. KCFQ STL will delete
the borrower on TOP offset screens and send the updated information to
Treasury periodically.

§ 1951.128 Processing of offset anpbunts. (Revised 10-20-00, SPECI AL PN.)

KCFQ STL will receive and process Treasury offset payments. The tota
of fset anobunt reported by Treasury will include fees assessed by Treasury.
The Agency will receive the offset anmount |ess the applicable fees to be
applied to the borrower’s account. The offset paynent will be reflected on
the ADPS Detail Online History Screen with an Application Code of “T". If the
servicing office determ nes an offset has occurred in error, the servicing
office must submt a letter signed by the Farm Loan Manager, or higher
authority, to KCFQ STL i mredi ately. The letter mnust include the borrower
nane, case nunber, | oan nunber, and reason for refunding the offset anount.
The letter may be faxed to KCFQ STL at 314-539-6266 or mailed to Farm Service
Agency, P.QO Box 200003, St. Louis, MD 63120-0003, ATTN. Program Reporting
Branch. Refunds will be made for the full amount offset, including any fees.

§§ 1951.129 - 1951.133 [Reserved]

§ 1951.134 Form RD 389-764, Weekly O fset Report (Cash Coll ections)Treasury
O fset Program Report Code 222-C. (Revised 10-20-00, SPECI AL PN.)

This report lists those borrowers whose Federal paynent was of fset by
Treasury and the anmount offset. Al nonies received will be applied to the
borrower's delinquent loans. If an offset does not repay all of the
del i nquent amount, the borrower is subject to additional offsets until the
entire outstandi ng delinquency is paid.
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This report will be retained by KCFQ STL/ Program Reporting Branch (PRB)
to be used for research if it has been deternined a borrower has been
erroneously offset.

§ 1951.135 Form USDA 389-763, Wekly C ainms Report Treasury O fset Program

Report Code 222-D. (Revised 10-20-00, SPECI AL PN.)

This report lists those borrowers who were i ssued a whole or partia
refund by Treasury. These borrowers may have filed a joint tax return and
incurred the debt separately fromtheir spouses who had no | ega
responsibility for the debt and who had i nconme and wi t hhol di ng or estimated
tax paynents. This report also reflects offsets that were processed in error
and are being reversed by Treasury. The report shows the actual ampunt
ref unded by Treasury.

KCFQ STL/PRB will retain this report and ensure the claimis reversed
fromthe borrower’s |l oan and no refund is processed by the Agency.

§§ 1951.136 - 1951. 149 [ Reserved]

8§ 1951.150 OMB control nunber.

The col l ection of information requirenents in this regulation have been
approved by the Ofice of Managenent and Budget and assigned OVB control
nunber 0575-0119.

0o
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